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§28.35 Statute of limitations.

The statute of limitations for com-
mencing hearings under this part shall
be tolled:

(a) If the hearing is commenced in
accordance with 31 U.S.C. 3803(d)(2)(B)
within 6 years after the date on which
the claim or statement is made; or

(b) If the parties agree to such toll-
ing.

[73 FR 76832, Dec. 17, 2008]

§28.40 Hearings.

(a) General. Hearings under this part
shall be conducted in accordance with
the procedures in part 26, subpart B, of
this chapter, governing actions in ac-
cordance with the Administrative Pro-
cedure Act.

(b) Factors to consider in determining
amount of penalties and assessments. In
determining an appropriate amount of
civil penalties and assessments, the
ALJ and, upon appeal, the Secretary or
designee, shall consider and state in his
or her opinion any mitigating or aggra-
vating circumstances. Because of the
intangible costs of fraud, the expense
of investigating fraudulent conduct,
and the need for deterrence, ordinarily
twice the amount of the claim as al-
leged by the government, and a signifi-
cant civil penalty, should be imposed.
The amount of penalties and assess-
ments imposed shall be based on the
ALJ’s and the Secretary’s or designee’s
consideration of evidence in support of
one or more of the following factors:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the respondent’s
culpability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(6) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the cost of investigation;

(6) The relationship of the civil pen-
alties to the amount of the Govern-
ment’s loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public con-
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fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs;

(8) Whether the respondent has en-
gaged in a pattern of the same or simi-
lar misconduct;

(99 Whether the respondent at-
tempted to conceal the misconduct;

(10) The degree to which the respond-
ent has involved others in the mis-
conduct or in concealing it;

(11) If the misconduct of employees
or agents is imputed to the respondent,
the extent to which the respondent’s
practices fostered or attempted to pre-
clude the misconduct;

(12) Whether the respondent cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the respondent assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
respondent’s sophistication with re-
spect to it, including the extent of the
respondent’s prior participation in the
program or in similar transactions;

(15) Whether the respondent has been
found, in any criminal, civil, or admin-
istrative proceeding, to have engaged
in similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a State, di-
rectly or indirectly;

(16) The need to deter the respondent
and others from engaging in the same
or similar misconduct; and

(17) The respondent’s ability to pay,
and

(18) Any other factors that in any
given case may mitigate or aggravate
the seriousness of the false claim or
statement.

(c) Stays ordered by the Department of
Justice. If at any time the Attorney
General of the United States or an As-
sistant Attorney General designated by
the Attorney General notifies the Sec-
retary in writing that continuation of
HUD’s case may adversely affect any
pending or potential criminal or civil
action related to the claim or state-
ment at issue, the ALJ or the Sec-
retary shall stay the process imme-
diately. The case may be resumed only
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upon receipt of the written authoriza-
tion of the Attorney General.

[61 FR 50213, Sept. 24, 1996, as amended at 73
FR 76832, Dec. 17, 2008]

§28.45 Settlements.

(a) HUD and the respondent may
enter into a settlement agreement at
any time prior to the issuing of a no-
tice of final determination under §26.50
of this title.

(b) Failure of the respondent to com-
ply with a settlement agreement shall
be sufficient cause for resuming an ac-
tion under this part, or for any other
judicial or administrative action.
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Subpart A—General

§30.1 Purpose and scope.

Unless provided for elsewhere in this
title or under separate authority, this
part implements HUD’s civil money
penalty provisions. The procedural
rules for hearings under this part are
those applicable to hearings in accord-
ance with the Administrative Proce-
dure Act, as set forth in 24 CFR part 26.

[74 FR 2751, Jan. 15, 2009]

§30.5 Effective dates.

(a) Under §30.20, a civil money pen-
alty may be imposed for violations oc-
curring on or after May 22, 1991.

(b) Under §§30.25, 30.35, 30.45, 30.50,
30.55, and 30.60, a civil money penalty
may be imposed for any violations that
occur on or after December 15, 1989.

(¢) Under §30.30, a civil money pen-
alty may be imposed with respect to
any property transferred for use under
section 810 of the Housing and Commu-
nity Development Act of 1974, as
amended (12 U.S.C. 1706e), after Janu-
ary 1, 1981, to a state, a unit of general
local government, or a public agency or
qualified community organization des-
ignated by a unit of general local gov-
ernment, or a transferee of any such
entity.

(d) Under §30.40, concerning loan
guarantees for Indian housing, a civil
money penalty may be imposed for vio-
lations occurring on or after October
28, 1992.

(e) Under §30.65, a civil money pen-
alty may be imposed for violations oc-
curring on or after the following dates:

(1) September 6, 1996, for owners of
more than four residential dwellings;
or

(2) December 6, 1996, for owners of
one to four residential dwellings.

(f) Under §30.68, a civil money pen-
alty may be imposed for violations, or
for those parts of continuing viola-
tions, occurring on or after January 7,
2002.

[61 FR 50215, Sept. 24, 1996, as amended at 66
FR 63441, Dec. 6, 2001]
§30.10 Definitions.

Since this part is primarily proce-
dural, terms not defined in this section
shall have the meanings given them in
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